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avoid injury must be in proportion to the danger he
might encounter by reason of the defect or obstruc-
tion. Clity of Indianapolis v. Cook, supra.
. This is because in this case the facts stated in the
complaint do not show that the fault or negligence of
appellant did not contribute to his injury, and there is
no general allegation that he was without fault. If
the want of contributory negligence was shown by the
complaint, and the same was otherwise sufficient, then
the question whether appellant exercised proper care
to avoid the injury in proportion to the danger en-
countered would arise upon the evidence and. be de-
termined thereby.

It follows that the court did not err in sustaining
the demurrer to the amended complaint.

Judgment affirmed.

HinsgAW 2. THE STATE.
[No. 17,884. Filed April 2, 1897.]

MurpER.—Circumstantial Evidence.—Reasonable Doubt—Defendant
was indicted for the murder of hig wife. At the trial fthe evidence
showed that the defendant was a minister of the gospel; that he and
his wife had been married nearly eight years, during which time
they lived happily together; although there was some evidence
tending to show that defendant had been seen going clandestinely by
tHe back way into the house where a certain young woman lived, and
that this same woman had been seen after midnight, on a certain
occasion when defendant’s wife was away from home, coming from
an alley in the rear of defendant’s house. The evidence at the trial
further showed that on the night of the homicide defendant and his
wife returned home from church together; that at about one o’clock
in the night, the neighbors were awakened by pistol shots and cries

“of “help” and ‘“murder” at or near defendant’s house, and shortly
afterwards defendant was. found in the street near his house,
dressed only in his night clothes, suffering from a number of slight
cuts in the body and two bullet wounds, one of which was a mere
flesh wound, and the other more severe; the bullet having entered
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just below the left shoulder; that defendant’s wife was found lying
dead in the doorway, a pistol ball having been shot through her
brain. Blood and burnt powder were found on the pillow of the
bed where the wife of defendant had lain when shot; that the
furniture in the house was in no way disarranged; that defendant’s
pistol, razor, pantaloons and ‘pocketbook were found outside of the
house, where they might have been thrown from the woodhouse
window, and mammalian blood was afterwards found on the sill of
such window. It was shown that the cuts on. defendant’s body
were made by his razor, and that all the pistol shots were from
defendant’s pistol. It was also shown that during the night of the
homicide a slight snow had fallen, and that immediately after
the alarm diligent search was made for the tracks of the alleged
burglars, but none were found. The theory of the State was that
defendant shot his wife while she was lying in bed, and, afterward,
with his own hands, placed her in the doorway; that his own wounds
ware self-inflicted ; that defendant threw thepistol, razor, pantaloons,
and pocketbook from the woodhouse window, and that the blood on
thé window sill fell from his own wounds while so doing; and that
the story of the burglars was a mere fabrication. Held, That the
evidence is sufficient to exclude every reasonable hypothesis other
than that of defendant’s guilt of the murder. pp. 338-354.

APPEAL AND ERROR.—Error of Fact.—Remedy.—It is the province of
the jury to weigh the evidence and settle conflicts therein, and if
they err it is a mistake of fact and not of law; and it is the duty of
the trial court to correct such error by granting a new trial. The
error is not available on appeal. pp. 353, 854.

CIRCUMSTANTIAL EVIDENCE.—A Fact ¢n the Nature of an Inference
May be Token as a New Inference.—Where in the trial of a criminal
cause it is sought to establish the guilt of the accused by circum-
stantial evidence, one inference cannot be based on another; but a
faot in the nature of an inference may 1tse1f be taken as the basm of
a new inference. p. 363.

MURDER.—Proof of Motive Unnecessary.—Proof of motive isnot essen-
tial to the conviction of one charged with murder. Motive may be
inferred from the commission of the crime. p. 364. '

EVIDENCE.—Jury Should Harmonize Conflicting Evidence.—It is the
duty of the jury, if possible, to harmonize seemingly conflicting’
evidence, and thereby avoid imputing perjury to any of the wit-
nesses. p. 396.

SaME.—Failure of Defendant in Criminal Causeto Introduce Evidence,
When a Presumption of Guilt.—Where a defendant charged with a
crime has within his reach evidence by which he may repel that
which is offered to his prejudice, his failure to introduce such
evidence creates a presumption against him. pp. 366-368.

CIROUMSTANTIAL EVIDENCE.—Proof of Evidentiary Fact Connecled
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With Primary Fact Only by Circumstances.—Where there were
circumstances tending to show that defendant, after having com-
mitted a murder, and after having inflicted-wounds upon himself,
went into the woodshed near the house where the murder was com-
mitted, and threw articles from the window thereof, it was not
improper to admit the testimony of an expert showing that blood
afterwards found upon the window sill was mammalian blood. pp.
368, 369.

' WITNESS.—Impeachment.—When o Witness May be Supported by his
Declarations Made Out of Court.—A witnesssought to beimpeached,

by showing that he had made statements out of court inconsistent ‘

with statements in court, may be supported by proof of declarations
made out of court in harmony with those made in court. pp. 871,
3872. : .

EVIDENCE.—Testimony of Witness that he Called Attention to  Par- .

ticular Fact.—Admissibility Of.—The admission of testimony of a
witness that he had called another person’s attention to a particular
fact, which fact in itself was of no significance, but which taken in
connection with other circumstances shown might be of some im-
portance and relevancy, is not error. p. 873.

SaME.—Mere Conclusion of Witness Not Admissible.—Testimony by a
witness that he thinks a pistol was not at a.specified place at a given
time, as he believes he would have seer: it if it had been there, isa
mere conclusion of the witness, and is properly excluded. p. 373

APPEAL AND ERROR.—Exclusion of Evidence.—No Offer to Prove.—
The refusal to allow a witness to answer a particular question is not

available error where no offer to prove what witness would tostify

to is made. pp. 873, 374 .

HarMLEsS ERROR. —Improper Cross-Examination of Witness.—To al-
low witness for defendant charged with the murder of his wife, which
he claimed was committed by burglars, the tracks of whom were
looked for, to answer the question on cross-examination whether,
while dressing defendant’s wounds that night, he did not say to those
present: ‘‘Some of youlevel-headed men go outand look for tracks,”
is harmless error. p. 874,

GRAND JURORS.—Testimony Of.— Oath.~~The oath of grand jurors
that they will not disclose the proceedings given before them does
not prevent them from testifying in court as to such proceedings.
. 876.

Same.—Right to Testzfy in Trial Court as to Proceedings of Grand -

-Jury, Not Limited to Particular Classes of Cases.—Statute Construed.
—=8ection 1781, Burns’ R. S. 1894 (1662, R. 8. 1881), providing that a

member of a grand jury may be required to disclose the testimony

of a witness examined before the grand jury, ‘for the purpose of

ascertaining whether it is consistent with that given by the witness

" before the court, or to disclose the testimony given before them by
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any person upon a charge against ‘him for perjury in giving his tes-
timony upon’ his trial therefor,” does not limit the right to require
grand jurors to testify to the two cases specified. pp. 8756-877.

. SAaME.—May Give Oral Testimony as to Proceedings Before Grand

Jury.—As the statute does not require the testimony of witnesses
before the grand jury to be in writing, a grand juror may, in the
trial court, detail orally the testimony given by the defendant before
the grand jury, where it is shown that all the evidence pf the
defendant before the gra.nd jury was not reduced to writing.  pp.
877-379,

APPEAL AND ERROR.— Misconduct of Juror —New Trial.—The decision
of the trial court on a motion for a new trial for misconduct of a
juror will not be reviewed on appeal where the evidence as to such
misconduct, as shown by the affidavits filed, was conflicting. »p.
878, 879.

CIRCUMSTANTIAL EVIDENCE. —Subsidiary and Evidentiary Facts Need
Not be Proven Beyond a Reasonable Doubt.—The subsidiary and
evidentiary facts which are not essential elements of the crire
-charged against the defendant, when considered together as a whole
tend to prove or disprove the existence of one or more primary facts
‘necessary to make out the offense, need not be proven beyond a
‘reasonable doubt. pp. 879-381.

.INSTRUCTIONS —Incomplete — Remedy.—An objection to an instruction

that it does not properly define certain terms used therein is available
only by the aggrieved party asking the court for an additional in-

- struction covering the supposed omission in the one given. pp. 381,
382. :

" 8aME.—Estoppel.—An instruction: ‘“That the defendantin a criminal

cause i3 not required to satisfy the jury of the existence of any

_fact which, if true, is a complete defense. It is sufficient if he
creates in the minds of the jury a reasonable doubt of the existence
of such fact,” isa correct statement of the law as applicable to an
affirmative defense’in a criminal case though not to the law arising
upon a defense negative in its character; and,althiough not applicable
to the evidence,the defendant is estopped from objecting to the -
instruction, he having requested the court to give the first sentence
thereof, the addition being necessary to make it a correct statement
of the'law. pp. 383, 384.

SAME —Duty of Jury.—The following instruction to the jury in a
criminal case: I submit this case to you with the confidence that
you will faithfully discharge the grave duty resting upon you with-
out upon the one hand of being moved by any undue demand for
convittion on the part of counsel for the State, or being swayed from
its right performance by any undue appeal to your sympathies.
You will bear in mind that neither the dife nor the liberty of the

VOL. 147—22
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d may be trifled away, and neither taken by careless or incon-
:icdc;ie juggment. But if after a careful consideration of the law
and the evidence in the case, you are satisfied beyond a reasonakgle
doubt that defendant is guilty, you should ret.urn .' your verdict .
accordingly. Duty demands it, and the law requires it. You must
be just to the defendant and equally :‘just to the Sta,tt:e.' As manly,
upright men charged with the responsible duty.of assisting the court
in the administration of justice you will put aside al]: sympathy agd
sentiment, all consideration of public approval or d1sapprova,1, and
look steadfastly and alone to the law and the evidenqe in the case,
and return a verdict warranted thereby,” is not pre;udu_:al to the
defendant as being a call to conviction.  pp. 384, 385. ) _

SAME.—Refusal to Give Instruction Covered by O'thers qnven, l}fot .
Error.—It is not error for the court to refuse to give an instruction
if the subject covered by the instruction is fully covered by another

instruction given by the court. p. 387. )
From the Hendricks Circuit Court. Affirmed.

Enoch G. Hogate, James L. Clark, J. O. Parker, J..
S. Duncon, C. W. Smith and Henry H. Hornbrook,
for appellant. ‘ .

Williaom A. Ketcham, Attorney-General, Cassius C.
Hadley and Ottis E. Gully, for State.l

McCaBE, J.—The appellant was indicted in the Hen-

dricks Circuit Court for murder in the first degree in -

the alleged killing of his wife, Thurza Hinshaw, in the
county of Hendricks, on the 10th day of January, 1.89_5.
He was put upon the trial of said charge before a jury
on September 4, 1895, which was. concluded.on Oc-
tober 12th, next thereafter, resulting in a vgrdlct find-
ing him guilty of murder in the second degree, and
prescribing his punishment therefor at imprisonment
in the ‘State prison during his life. Afterwa_rds jche
court rendered judgment on the verdict, sente'ancmg
the appellant to imprisonment for and during !11s nat-
ural life. The appellant assigns for error in this cour"t
only the action of the circuit court in o-verruli.ng h%s
motion to quash the indictment and in overruling his
motion for a new trial. The first ground of alleged
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error is abandoned and waived by the appellant in not
mentioning in his brief, or oral argument, the subject
of the sufficiency of the indictment, or the action of
the trial court in refusing to quash it. A large num-
ber of specifications of error are named in the motion
for a new trial as ground therefor; all of such alleged

-errors that are pointed out and argued in appellant’s
. brief, we will notice as we proceed. The first ground
- of the motion for new trial presented in appellant’s

brief, and the first in importance of all the questions
presented by the record and briefs, is the forty-fourth,
which is the last ground specified in the motion for a
new ‘trial, namely, that the verdict is contrary to
the law and the evidence. Under this specification
the only contention of appellant’s learned counsel is
that the evidence is insufficient to support the ver-
dict. As to the killing of Mrs. Hinshaw, at the time
and place charged, there is no controversy what-
ever. But as to who killed her the evidence is all
circumstantial. And upon this point the learned
counsel for appellant say: “And here our first prop-
osition is,~that, were we to concede as actually
established against the appellant every fact from
which it is claimed that the inference of guilt could
arise as to which there was any evidence whatever,
and to consider as established in his favor only such
facts as to which there ig absolutely no conflict in the
evidence, that acting upon this hypothesis, the facts
thus considered as established do not exclude every
reasonable hypothesis of the innocence of the appel-

lant.- But upon the contrary, taking all the facts in-
~cluded in such hypothesis as-actually existing, it i8"in

the highest degree unreasonable to suppose that the

-appellant did maliciously kill and murder his wife.

That there are other theories as to how she came to her
death more reasonable than the theory that he mur-
dered her.” Briefly stated the known circumstances
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of the killing are in substance as follows: The appel-
lant was born and reared on a farm in Randolph
county,in this State. After he reached 21 years of age
he taught school in winter and farmed, or helped his
father farm, during the summer geason. On February
‘24, 1887, he was married in that county to Thurza
Oiler, who had been reared upon a farm in said county,
and whom he had known since he was 13 years old.
He continued to reside in Randolph county, thus oc-
cupied, until the fall of 1892, when he rTemoved to the
town of Belleville, in Hendricks county, and for two
years taught the public schools there. In September,
1894, he entered the ministry of the Methodist Episco-
pal church, and was assigned to the Belleville circuit .
as such minister,and continued to preach therein until
the time of the death of his wife on January 10, 1895.
A great number of witnesses who had known him and
his wife intimately, including her mother, brothers,
and sisters, his father and mother and their neighbors,
testified without exception to the uniform happiness
of their married life, their constant kindness, courtesy

and apparent affection for each other. Appellant’s_'
circuit included the charges of Belleville, Cherry

‘Grove, Stilesville, and Salem. On the Sunday preced-’
ing January 10, 1895, he began a “protracted meet-

ing” at Cherry Grove. Appellant preached on Sun-.

day night and returned to his home in Belleville, his
wife being with him. On Monday night he drove to
Cherry Grove, preached, and again drove home, his
wife accompanying him. On Tuesday night he and
his wife again drove to Cherry Grove, he preached and

they stayed all night with one of the members of his .

church, remaining in that neighborhood during the

next day, and he preached again on Wednesday night -

of January 9, 1895. After the services were over, some

of the members of his church invited him to remain
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with them} he referred the matter to his wife, who de-
cided they must go home because of certain household
duties devolving upon her. Up to this time he stood in
high esteéem with the miembers of his various congre-
gations,and was successful in hiswork in the ministry.
‘His wife likewise stood high in said congregations.
After getting home Wednesday night, the 9th, they
sat and talked some time. At about the hour of 1
¢’clock in the night pistol shots were heard by various
neighbors in the town; many of them came running
to appellant’s residence within a few minutes. When
they arrived at the house they found appellant’s wife
lying at the back door of the house with a wound from
a pistol ball, which had penetrated her skull upon one
side and passed through the brain, and had broken
the skull from within on the opposite side of her head,
and rested there between the skull and the scalp. The
defendant was first seen across the street extending
north.and south past his house, or on the east side of
the street opposite to his house; he was in his night
clothes and bare footed; his house is on the southwest

~corner, where a street called the “National Road” ex-

tending east and west past the front of his house,

-crosses the street first mentioned at right angles. Im-

mediately, or very soon, after the shots were heard

cries of murder and distress were heard by the neigh-

bors in the village, who had been aroused from their
slumbers by the shots. Those who lived near enough,
and immediately looked out, saw him on the opposite
side of the street east from his house as before men-
tioned. He was seen by them to pass north until he
came to the south side of the National Roadstreet, and
then turned to thewest on the south side of that street,

‘and passed his house,and was found by the neighbors
lying on the ground some 30 or 40 feet west of his
‘front gate. He kept up the cries of murder and calling
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for help until the neighbors came to him. On exam-
ination it was found he had been twice shot, and cut
a great many times, from which wounds 'he was
slightly bleeding. He was at once carried into his
house and a surgeon sent for to dress his wounds.
And he gave an account to the highly excited neigh-
bors, how he claimed it all happened. He stated that
shortly before 1 o’clock in the night he was arf)used
from his sleep by a pistol shot, and that immediately
his wife, who was in the same bed with him, uttered a
cry of distress, saying: “Oh, I am shot, did you shoot

me, Will?” And that the pistol ball wound found in :

her head was made by that shot. And thereupon he
gaw two unknown men in the room, whereupon he
sprang out of bed; immediately on getting ou‘E of bed
a pistol was again fired and that he felt a stinging sen-

sation. He claimed that the stinging sensation spoken

of was produced by the first pistol ball wound that

was inflicted on him. His statement was that he im--

mediately grappled with one of the strange men in the
room, whereupon a most extraordinary struggle en-

sued. That his wife got up and engaged in a struggle

¢ with the other man and at one time while the struggle
was going on between him and what he claimed was
the low heavy set man of the two, his wife came to him

and, as some of the witnesses have it, put her arms.

around his neck and said: “Will is this you?” and, as

others say,his statement was that she laid her hand on -

his arm and said: “Will is this you?” That the strug-
gle between him and the man continued around and
through that room and through the door out into the
sitting room adjoining that on the east, and through,
that room and from that into the dining room on the
south of that, and back into the sitting room and from
that back into the dining room, and from that into the
kitchen south of the dining room) and from that out
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into the back yard, and from there out of the east side
_gateinto the street extending north and south past the
east side of his house, and from there the struggle con-
“tinued across the street to the east side thereof where
he was first seen that night by his neighbors., And
just as he'got his man nearly to Dr. Tincher’s fence,
across which he intended to break the man’s back, the
other man who was taller and slimmer, at that junec-
ture came up and shot the appellant again. He clajms
that he thereupon irnmediately became unconscious
and fell down on the ground and in a short time re-

. vived so that he was able to arise, make the out-cries

already spoken of, and walked to the place already-
mentioned, where his neighbors found him lying on the
frozen ground over which ‘there was a slight fall of
snow that came that night. There was moon light
coming through the rifts of clouds flying that made it
quite light. He stated that when he was shot by the
tall man and fell down and became unconscious, that
the two men ran off south. The neighbors without
-exacting any explanation from him as to how an un-
conscious man could tell which way the slayers of his

- wife and the attempted slayers of himself had gone,

at once instituted a vigilant search for the alleged
murderers tracks in the fresh fallen snow in the direc-
tion indicated by him and in all directions, but not the
slightest trace could be found of the fleeing criminals,
if any had fled from the scene of that shocking tragedy
that night. Nor did he offer any explanation how these
alleged criminals could have run away from the scene

of their bloody deeds to the south, or in any other di-
‘rection without making any tracks in the fresh fallen

snow, or without leaving some trace of their going.
This is only an outline of the substance of his various
accounts given in conversation that night and at other
times to those with whom he talked on the subject,
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and also his statement to the coroner’s jury and to the
grand jury under oath. The appellant was not a wit-
ness on the trial, though his various ‘accounts of the
tragedy were put in evidence by the State in the tes-
timony of witnesses to whom and in whose hearing
he had talked.

The theory of the defense as stated by his counsel
in the brief is: “That the appellant and his wife had re-
tired for the night and both had gone to sleep. They

occupied the west front room of the house. The bed

stood in the southwest corner of the room, the head
to the west and near to the west wall; the back side of
the bed near to or against the south wall; the appel-
lant’s wife occupied the back part of the bed; that
after the appellant and his wife had gone to bed, and
fallen to sleep, burglars came into the house and into
the room, and when near the bed, by some noise or
otherwise, aroused the appellant’s wife, when she
started up in bed with some exclamation of fright,
which partlally aroused appellant, when one of the
burglars fired a pistol at her, inflicting the wound
above described, which more fully awakened the ap-
pellant; that he thereupon discovered two men in the
room and he at once sprang up and started to get out
of bed, at which instant he was shot the first time, the
bullet striking him on the left side passing along one
of the ribs, making -a flésh wound; that he grappled
with one of the men, and a scuffle ensued out of this
room, into the room next adjoining upon the east,
thence into a room to the south of that, thence into a
room still to the south of that, thence into a passage
way leading to the east and out of doors, thence across
the street to the east near Mrs. Tincher’s gate, where
he was shot the second time, in the upper part of the

left breast just beneath the shoulder joint, the bullet
taking a course down the left arm some inches; that _
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at some time during the struggle‘hé was in contact
with the other one of these men. And at one time dur-
ing the struggle he was in contact with the other one
of these men. And at one time his wife came to him
saying: ‘Will, is this you?" That his wife, fast losing
consciousness, more or less immediately worked her
way to the back door, out of which she fell where she
was afterwards found; that the men who had been in

‘the house were both near the fence near Mrs. Tincher’s

house, ‘and after the last shot was fired, ran to the
southwest, past the woodhouse belonging to the par-
sonage, past the stable and west by the road shown
running to the west one square south of the parson-
age; that in so running to the southwest they either
threw or dropped the razor with which appellant had
been cut, and his trousers, which they had rifled.” The
evidence shows that a six-chamber, 32 caliber revolver
was found later on near the coal house inside of the
premises of the appellant, and the State’s evidence
‘'was such as to justify the jury in believing that the re-
volver found was the one with which all the shooting
had been done, and that the razor found was the in-
strument with which appellant had been cut and that
both razor and revolver belonged to appellant, and
were both in his possession in his house before the kill-
ing was done. ‘

- The evidence also shows that a pocket-book was

- found 30 or 40 feet west of the razor on the same street

two or three feet from his barn, which set out on the
line of that street. The theory of the State is that the
appellant himself shot his wife, inflicted the wound al-

-ready described, and, to divert suspicion from himself,

invented the entire story of burglars in the house, the
struggle and all its incidents; that hé shot himself in
the two placesin which he was shot, and inflicted upon

- himself the incised wounds with his razor. That the
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nature of the pistol shot wound in Mrs. Hinshaw’s
head was such as to produce unconsciousness at once,
and to preclude her having walked or talked after it
_was inflicted. That after shooting her on the bed, he
carried her out to the place where she was afterwards
found, and that he threw the revolver, razor, pocket-
book, and rifled pantaloons to the places respectively
where they were found. Appellant’s learned counsel,
in attempting to maintain that the evidence was not
lsufﬁcient to exclude every reasonable hypothesis or
supposition other than that of the guilt of the accused,

" as must be the case where the evidence, as here is

purely circumstantial, “Suggest,” as they claim, “a
more reasonable theory,one more consistent under the
assumed facts with human nature, that upon that
_ night, after their return home, the wife having heard,

from some source, some rumor that he was maintain-
ing illicit relations with some other woman, with her
jealousy aroused, charged the same upon him, and a
quarrel ensued, and that in a fit of desperation she
shot and inflicted upon herself the wounds of which
she died. The appalling fact that his wife was fatally

shot in his presence stared him in the face. He might .

naturally, from a desire to save her reputation as well
as his own, seek to divert suspicion from the theory of
‘her suicide, or he might in the excitement of the mo-

. ment fear that he might be suspected himself of shoot-"

ing her,although she had actually shot herself; and he
- might feel that it would be difficult to"rid himself of

. such suspicion; or both of these motives might have

co-operated. And thus appellant might, upon the the-
‘ory of the facts assumed, have invented the story he
told, and entered upon the execution of the plan.”
The inherent unreasonableness of this hypothefsis is so
great that even human credulity revolts at it.. Counsel
in suggesting this hypothesis had just turned away
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from a contention that the appellant was a minister of -
the gospel in high standing, against whose purity of
character nothing could be said. But this hypothesis

.or supposition asks the mind to assume that there was

a rumor in the neighborhood that this same minister of
the gospel was maintaining illicit relations with some
other woman than his wife, which idea is scouted in

another part of appellant’s brief as unreasonable,

The idea that a pure minded minister of the gospel,

-whiose wife should commit suicide in’his presence,
should deem it necessary, in order to protect her good,

name against the consequences of such an act, to

-weave a web of falsehood and deception by taking his

razor and slashing his breast and arms, making many
incisions, and wounding himself twice with his revol-
ver, throwing his trousers with rifled pockets, his
pocket-book, his razor and his revolver into the places
-where they were found, and going out in his night .

_clothes barefooted onto the frozen, smowy. ground,

bleeding at all these wounds, and raising the ery of

" murder and call for help, and telling that burglars did

il all in oider to deceive the people, is more than -
buman credulity can entertain, and is too unreason-
able for belief, ,

It is equally unreasonable to suppose that he did
these things to divert suspicion from himself as her
murderer, if, in fact, she committed suicide. The very
suggestion of such a hypothesis seems to be born of the
thought that he was fully capable of unnecessarily at-
tempting such a deception. And that such a suppo-

_ sition is wholly unreasonable, is demonstrated by ap-

pellant’s learned counsel, who, immediately after sug-
gesting that hypothesis, say: “Now we turn from this
argument, which has been disagreeable to us, because
of its necessarily conceding facts, for the sakeof the
argument which we do not believe exists; and as to
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many of which we do not believe that there was any
such evidence, as that a jury might find that they ex-
isted, even in a civil case, to be disposed of upon the
preponderance of the testimony.” That some one
killed Thurza Hinshaw at the time and place charged,

by shooting her through the head is rendered as cer-.

tain by the evidence as anything well can be. That
evidence makes it clear beyond all doubt that no hu-
man being had the opportunity to do the deed except

berself, the appellant, or the alleged burglars. The"

supposition or hypothesis that she did it herself is ren-

dered utterly unreasonable and unbelievable by appel- '

lant’s own account of the tragedy, as well as the other
evidence. Therefore, there is no reasonable hypothe-
sis left as to who did the deed except that it was done
by the alleged burglars, or by the appellant. Every
other reasonable hypothesis is excluded by the evi-
dence. Let us see whether the evidence excludes the
hypothesis that burglars did the killing. The appel-
lant’s own statement shows that he and his wife went
to bed about 11 o’clock that night. There was evi-
dence, from which the jury would have been justified
in believing, that the matter that kept them up so late
was the attempt to settle a little dispute between
them that night. The killing, according to his own
statement, occurred about 1 o’clock. When found she
had on no night gown, but had on her undergarments
and petticoat, and her hair was not let down, but was’
still done up in a knot and held in place by a stick-pin;
there were two or three lady’s night gowns found in
the wardrobe that had been worn since being laun-
dried. There was evidence showing that sometimes
she did not sleep in a night gown. There was evidence
from which the jury were justified in concluding that
she was not asleep when she was shot, and that her
face was buried in the pillow in such a manner that
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she would shortly have smothered if she had continued
in that position any great length of time. The undis-
puted evidence shows that the bed was standing in the
southwest corner of the room, the head thereof against

“the west wall and the south side of the bed was
-against the south wall. If she was killed by a burglar
‘as stated by appellant in his accounts, the evidence |

was such as to warrant the jury in believing that the
revolver that killed her was pressed into the pillow,
and to do so the burglar must have reached over the

“ face of her sleeping husband and pressed his arm near

to or-against his face in order to get the revolver into

‘the position that the powder on the pillow slip unmis-

takably indicates. - From this evidence the jury were
justified in concluding, as a matter of fact, that it was
too unreasonable to believe that a burglar would have
spared the powerful man in the front of the bed, who,
when aroused, would or might make a much more
dangerous fight on the burglars,and kill the wife lying

-on the back of the bed. It was the exclusive province

of the jury to settle that question of fact, and if they
erred therein we cannot correct it. Deal v. State, 140

“Ind. 354,and authorities there cited. The evidence was
_also sueh as to warrant the jury in concluding, from

the powder burn on the pillow, that it was not an ac-
cidental, but a deliberate and intentional killing. The
evidence was also such as to warrant the jury in be-
lieving,. from her. clothing and other matters in evi-
dence, that she had not retired for the night, as she
must have done if she was killed by burglars; and ev-
erything was as it might reasonably have been ex-
pected to be if she was in fact killed by her husband.
According to appellant’s account, there were two
burglars, one a tall, slim man, armed with appellant’s
revolver, with which the shooting was all done, and a
low, heavy set man, with his cap pulled down over his
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face, armed with appellant’s razor, with which he cut
appellant seventeen times in the course of the strug-
gle, which was long and peculiar. And as that long
and peculiar struggle approached the oppo§ite side of
the street from the house, the tall, slim man, who had
been but an idle looker-on during a large part of the
struggle, concluded to terminate it, and to ‘that end
ran up and thrust the muzzle of appellant’s revolver
against appellant’s ribs and fired the second shot into
appellant’s person, when appellant released his hold
on the heavy set man, sank to the ground unconscious

and as he revived in a little while, according to his own,'
story, he saw stars and mansions dancing before his
glimmering vision, while the alleged burglars must
have ran back into the house, rifled his pantaloons
pockets, scattered his loose change, knife and keys on
the floor, carried Mrs. Hinshaw from where she was
shot on the bed, from whence the jury were fully war-

ranted by that part of the evidence tending to support .

the verdict, in finding that she never arose therefrom
and threw her out at the steps of the back door Witﬁ
such violence as to break the skin on the back of her
‘head as it struck the board, carefully closed the door
‘between the sitting room and bed roorh, and the door
between the sitting room and dining room, threw ap-
pellant’s revolver inside near the coal house, as they
started .out of the gate to flee to the south, his razor

into the street, his rifled pantaloons on the block near .

the woodhouse, his rifled pocket-book in the street
south of the woodhouse, and near the stable, and si-
lently stole away without track, mark or trace of their
going on the fresh fallen snow.. There are many, very-
many,strange and unnatufal things that we are called
on to believe,if any faith or credit shall be givéﬁ %o the
appe/llant’s story. And here it must be borne in mind
that we do not mean by this discussion to depart from
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"the rule that we are not authorized to correct errors of

fact occurring in the-trial court. But appellant’s con-
tention being that the evidence being all circumstan-
tial as to who committed the homicide, and as the law
requires in such cases that the evidence must be suffi-
cient to exclude every other reasonable hypothesis or
supposition than that of appellant’s guilt, and that the
evidence in this case is not of that character, it be-
comes necessary to discuss it to determine the ques-
tion, without any attempt to interfere with the exclu-
sive province of the jury to determine conflicts in the
evidence, or to settle mere questions of the weight of
the evidence. In the first place, the allegd burglars are
the most unnatural burglars that the annals of crime
gives any account of.. But why they should go there
without the usual weapons of burglars, the knife and
revolver, is real strange. Stranger still, and more un-
natural, is the fact, if it be a fact, that they went there
at all, that they must have first gone to work to hunt -
for, and did actually find, appellant’s revolver and ra-
zor with ;iwhich to defend themselves against the as-
saults of the sleeping woman, And equally strange
and unnatural did the alleged burglars act in not ri-
fling appellant’s pockets before hunting for and drag-
ging from their hiding place in the press or cupboard,
appellant’s revolver and razor. The only natural and -
perceivable interest burglars could have had therewas
to get what little money appellant had, there being no
other valuables there suitable for burglars to carry
away. And appellant’s own statements made it abso-
lutely clear that the burglars could have rifled appel-
lant’s pockets, goften what money he had and went
away without waking either the appellant or his wife.
How strangely unnatural burglars they were, choos-
ing to kill rather than get away with appellant’s val-
uables. Then, again, they manifested another strange
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freak in taking deadly aim at and killing the woman,
in whom there was necessarily much less danger to
them than there was in the husband, if, in fact, they
were real, genuine burglars. It might be otherwise if
they were only imaginary burglars. But this is not-all

of the strange and unnatural doings of the alleged:

burglars. And the unreasonable and unnatural do-
ings involved in appellant’s story are not all confined
-to the acts of the mysterious burglars. Many of the
acts of the appellant are equally strange and unnat-
ural. How this fierce and terrific struggle for life be-
tween two men could go on around, and around,

through the rooms of that house, in every one of which -

there was furniture, such as chairs, one of which had a
coal oil lamp sitting on it, rocking chair, table, sewing
machine, bookcase, wardrobe, stoves and beds, and
yet not a single article of furniture was disturbed or a
single mark of such a great struggle left, is difficult to
conceive. "Nor is there any explanation offered by ap-
pellant how it could be so. It was quite unreasonable
and unnatural in the burglars to suffer this struggle to
go on so’long, every moment of which was endangering
them and making it more and more likely that some
one would see it and come to appellant’s rescue and
capture them. The sequel shows that they could have
ended the struggle at any time they chose. But above
all, the unreasonable and unnatural acts involved in
appellant’s story is that he and his wife should engage
in a struggle for life with two ferocious burglars, and
that his wife should come up, lay her hand on his arm
and coolly say to him, “Will, is this you?” and wholly
forget the instinets of nature to scream “murder!” in-
stead of quietly and indifferently witnessing such an
awful struggle between her husband and a burglar.

One such scream would, as the evidence shows, have

brought the village people out to their assistance.
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" But still more unnatural is the conduct of the appel-

>

lant engaged in that awful struggle throughout all the
rooms in the house, out into the back yard and out into
and across the street, the burglar cutting and carving
dwdy at him with appellant’s razor, until he had made
seventeen gashes, and ‘yet the appellant either forgot
the instincts of his own nature in forgetting to make
an outery for help, or he was too considerate for the
safety and convenience of the burglars in making their

escape. -Both burglars seem to have been equally con-

siderate of the appellant’s life and safety, because the
nineteen wounds they inflicted on him were all so in-
flicted as to make a simple superficial flesh wound not.
involving the slightest danger to appellant. The first
‘ball with which appellant was shot sirmply passed

through the fleshy part of his breast, and fell down on
"the bed. The last oné was so aimed as to make it im--

possible for it to strike a vital part or make a danger-
ous wound. All of the cuts with the razor were in
such places on his breast and arms as to make it safe
for -him to inflict them. Those about the throat or
neck were like pin scratches and utterly barmless.
The supposition that these two burglars could not in-
flict one single mortal or serious. wound on this lone
man if they had wanted to, while they were able, at the
very first shot, to send a bullet crashing through Mrs.
Hinshaw’s brain is a most exceedingly unreasonable
and fallacious story. That part of the evidence which
tends to support the verdict was such as to authorize
and justify the juryin finding that the wounds inflicted
on appellant were all self-inflicted. It is true the proof
on this point was not free from conflict. But it is the
province of the jury to determine such disputes and
controversies, and if they err therein it is a mistake of
fact and not of law. The only remedy for the correc--
Vor. 147—23 -
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tion of such a mistake is an application to the trial

judge for a new trial. If he overrules such motion, the
presumption is that he did his duty and that the jury
had not made any mistake of fact. Cincinnati, etc., R.
R. Co. v. Madden, 134 Ind. 462; Deal v. State, supra. The
evidence shows that one shot was fired through the

front door of the bed room, slanting downwards at an -

angle of about 45 degrees, and which proved beyond
doubt that that shot was firéd at no one; that made
three shots fired inside of the house. Then the undis-
puted evidence of the neighbors shows that there were
two shots fired outside of the house. When appel-
lant’s revolver was found, five chambers were found
empty and dne loaded. The above is only a mere out-
line of the substance of the evidence, which fills nearly
2,000 printed pages of the record. Appellant’s conten-

tion is that such evidence is not sufficient to exclude,

beyond a reasonable doubt, every other reasonable hy-

pothesis than that of the appellant’s guilt. We think,
after-a most careful and painstaking examination of

the whole evidence, that that part of it which tends to
support the verdict fully justified the jury in the belief
and in finding that there were no burglars there that
night at all, and hence that Mrs. Hinshaw was not
killed by a burglar. Indeed, we could not say, after
such consideration of the whole evidence, if it were
even our province to weigh it and settle conflicts

therein, that the jury made a mistake of fact in con-.

cluding that there were no burglars there that night.

It therefore results in a moral certainty that no one -

had the opportunity to shoot Mrs. Hinshaw to death

but the appellant, her husband. On the subject of .
the legal force of exclusive opportunity to commit a .
crime ds a circumstance tending to prove his guilt; an

eminent author on circumstantial ev1dence says:
“Where the relation between the parties, instead. of
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being temporary, like those just noticed, is permanent,
as between master and servant, or between persons
constantly inhabiting the same house, opportunities
for crime become multiplied; and judicial records
show how constantly they are embraced. Thefts and

‘robberies by domestics are of notoriously frequent oc-

currence. Peculiar opportunities and facilities, even

“for the commission of higher crimes; are found to ex-
ist where the servant occupies a place of especial confi-
dence, being admitted to.his master’s presence at all

hours, and constantly entrusted with the care of ‘his
valuables, and almost with the charge of his person.
It was this confidential relation that gave opportunity
to Courvoisier to commit his atrocious murder of Lord
William Russell, in 1840. Where the relation between
the parties is of a still more intimate character, as
between members of the same family, and particularly
between husband and wife, opportunities for the com-
mission of crimes of the highest grade become in-
definitely multiplied. They are, in fact, of hourly oc:
currence. There exist in the relation last mentioned,
all the elements to constitute the most perfect op-
portunity that can be desired—unlimited access to
the pérson, and complete seclusion during hours when
that person is in its most defenseless state.” Bur-
rill on Circumstantial Evidence, pages 357, 358. The
game author, in that connection, further says, on
pages 369,370: “In the crime of murder, which occurs

first for consideration, * * * the strongest form of

presumption against a person accused * * * arises
from the circumstances which, while they show his
presence at the scene of the crime at the time of its
commission, exclude, at the same time, the supposition -

" of presence of any other person; leading, in fact. rather

to a mecessary conclusion than to a presumption in
the proper sense. * * * The closer these are brought



856 SUPREME COURT OF INDIANA,

Hinshaw v. State.

to the subject of the crime the stronger their effect to

demonstrate the presence of the accused, and to show .

such presence to have been exclusive. Proximity, on
- the part of the accused, as thus presented for consid-
eration,may be, in itself, of various degrees, from mere
vicinity, up to actual juxtaposition or contact. It may
also be of various kinds, such as proximity to the per-
son of thé deceased, or to the scene of the crime, or to
both; and it may exist at different stages; as before
the commission of the crime or afterwards. * * * The
strongest form in which this circumstance can be pre-
sented, and the one which requires the least reason-
ing to give it effect, is undoubtedly that of juxtaposi-
tion of the persons of the accused and deceased,
proved, by actual observation, to have existed both
immediately before and immediately after the crime
-is perpetrated. These show presence at the moment
of actual perpetration, with the greatest effect pos-
sible, short of direct evidence; and they be so con-
nected by the circumstances of time and place. as to
have the full ezclusive operation just mentioned. For

example, two persons are seen alive together in a -

room having but one means of entrance or exit; and
an alarming sound or outery is heard, and the room is
immediately entered; and one of the persons is found
dead or dying from a mortal wound or stroke, and the
other standing near him; and no other person is seen.
Here the immediate entry, in connection with the
physical character of the place, would demonstrate
the impossibility of the presence of any third person;
and, assuming a corpus delicti, or that it is, in fact, a
case of murder, the perpetrator would be as clearlv in-
dicated by the mere force of the circumstances, as if he
had been seen to inflict the wound; the case being one
of circumstantial evidence of the certain kind.”

As before observed, the circumstances in evidence,
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an outline of which is detailed above, justified the jury

in concluding to a moral certainty, that appellant and
his wife were alone together in their house on the night
of the tragedy, if not in bed together, and that no other
person was there, and while they were thus alone she
was shot through the brain with a pistol ball, from
which she died. Under the principles of the law of cir-
cumstantial evidence laid down above, as well as the
rules of common sense, it as inevitably follows that ap-
pellant shot his wife, almost as if he had been seen in
the act by a dozen witnesses. But it is insisted, with
great apparent earnestness and signal ability by ap-
pellant’s learned counsel, that the circumstances in
evidence are not sufficient to prove beyond a reason-
able doubt that there were no burglars there that
night, and that appellant and his wife were alone to-
gether. The great number of mrcumstances in evi-
dence pointing to the absence of every other human
being than appellant and his wife that night ;when the
crime was committed, has an important bearing on
the point now under consideration. The same author
from whom we have just quoted, says: “In treat-
ing, more particularly, of the process of presumption
from facts proved, in criminal cases, what is called
the probative force or proving power of such facts,—
that is, their competency to establish the probabil-
ity, and, by that means, the truth of the principal
fact or affirmative hypothesis,— becomes a very im-
portant subject of consideration. The probative
force of a body of circumstantial evidence is said
to depend upon the following considerations, namely:
(1) the number, (2) the independence, (3) the weight
and (4) the consistency of the elementary or com-
ponent circumstances themselves. * * * But
the operation of number—of the mere addition of
one fact to another,———ls more strikingly seen in the
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_ power of heightening probability. A single fact,—say,
the first fact proved in the case,—mayproduce no more
than a slight impression of the probability of the hy-
pothesis proposed; the next fact proved, though, in
itself, of the same slight kind, will, taken (as it must
be) in connection with the preceding, often raise this
impression to a determinate and very considerable de-
gree of force. In this way, a number of circumstances,
each individually of slight significance, may so tally,

and confirm each other, as to leave no room for doubt .

of the fact they tend to establish. The importance of
number becomes still more apparent when it is consid-
ered that the effect of increase in this respect, (pro-
vided the circumstances themselves have the quality
of independence, which will next be considered,) is not
only to increase, but actually to multiply the probabil-
ity of the conclusion sought. . Or, to speak in mathe-
matical language, the probability of the justness of
the conclusion, is not merely the sum of the simple
probabilities created or afforded by the individual cir-
cumstances, but is the multiplied or compound ratio of
them, Thus, (to borrow an illustration from the writer
above quoted), on an indictment for uttering a bank
note, knowing it to be counterfeit, proof that the ac-
cused uttered a counterfeit note, amounts to nothing,
or next to nothing,—any person might have a counter-
feit note in his possession; but suppose further proof
adduced, that shortly before the transaction, he had,
. in another.place, and to another person, offered an-
other counterfeit note, the presumption of guilty
knowledge becomes very-strong. And it might be
added that if still further proof were made of a similar
kind, as of the offer of a third or fourth note, the pre-
sumption would soon become conclusive, * * *
What is meant by a conclusive, and what by an incon-
clusive circumstance, may, perhaps, be more ade-
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quately explained by an example than a definition.
The following, taken from the writer last named, fur--
nishes a very simple illustration: The circumstance 9f
finding an article which has been recex?tly stolen, in
the possession of & person charged Wlt'h t]'Je j:heft?
though of a highly suspicious nature, is, in .1tse.lf,
imperfect and inconclusive; and, theref'ore.), qu1tfe in-
sufficient as a basis of conviction.” But if, in addition
to this, it be proved that the party accused wholly
refused to account for the possession, ~or attempted .
to impose a false account, the latter clrcumstan.ce
is said to be conclusive. It will be seen frox.n thls},
that conclusiveness, as applied to circumstantial evi-

‘dence of the presumptive kind, is not a quality ab-

solutely belonging to a fact, in itself considered, but
i the result of union with something else. The two

" circumstances in the example must be considered to-

gether; the latter is based upon the former, and, in-
deed, necessarily implies its existence. T].ne former,
without the latter, would be incomplete; with the ad-
dition of the latter, it becomes complete, and, conse-
quently, conclusive. * * *. To return to t}.le more
g.-en-eral term ‘weight,’ employed in introducing the
present subdivision of the subject. The value of the
weight, as a quality of qircumstan.ces, may !oe m<?st
‘aptly appreciated, by considering it in connection with
that of number, which has been already tlfeated 40f.
Each of these qualities, when present, adds immensely
to the force of the other, but each of them has also the
effect of compensating, to a certain gxtent, for, the ab-
sence of the other. The more weighty the circum-
stances individually are,the smaller the number neces-
sary to authorize a conclusion. * % ¥ QOn the (.)t].ler
hand, mere number constantly has the eft‘ect.of giving
a determinate resulting weight to facts individually of
slight significance. * * * The consistency of the
facts constituting a body of evidence, with each other,
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and with the hypothesis or principal fact sought to be
: tieduced from them,isanother important consideration
in determining their aggregate p‘rdving power. The
?onsistency of these facts with the hypothesis of guilt
is, indeed, under all the cifcumstances, essential”
Burrill Cir. Ev., pp. 156, 157, 161, 163. When we con-
sider the circumstances that the alleged burglars
came to the scene of the crime unarmed, or at least re-
lied on simple good luck or chance in finding weapons
suitable and necessary for a burglar’s use in the com-
mission of his contemplated burglary, in the house
where his crime is to be committed, the extreme im-
probability of the presence of any such burglar is very
striking. That such burglars should first find a
weapon instead of getting what little monéy appellant,
had and other easily concealed valuables and get out,
seems equally striking in its improbability; that they
should have shot the powerless and sleeping woman
at all staggers human credence, and especially so that
they left unharmed her powerful husband, and to
burglars unacquainted with his harmless way of fight-
ing for his own life, one far more necessary to their
safety to kill, seems extremely improbable; that they
the burglars, and appellant and his wife should havé
engaged in- a life and death struggle around and
through the four rooms of that house without dis-
turbing any of the furniture is equally incredible, if
not impossible; that either appellant or his wife
should have engaged in such a horrible and horrifying
:'struggle in the dead hour of the night without mak-
ing a sound, without a single outcry, until after the de:
ceased was wholly unconscious and the burglars were
safely out of sight, is sp glaring in its absurdity, im-
probability, and unreasonableness that the inipa,rtial
mind recoils when it is seriously offered as a truth;
that the two burglars permitted a struggle fraugh‘é
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with great danger of their capture to continue so long
when the sequel shows they could have ended it
quickly and easily is equally marvelous and unbe-
lievable.. That they made so many efforts to kill the
appellant and never inflicted a single mortal or se-
rious wound, while they had the gkill and ability to
plunge a bullet through Mrs, Hinshaw’s brain on the
first effort, a thing wholly unnecessary to their safety
or their purpose, unless their sole purpose was to
fix her so she would tell no tales, instead of plunder
and robbery, seems also rankly improbable and un-
reasonable. The dircumstance that appellant, while
unconscious, was able to see which way the burglars
fled defies common sense. The fact that the burglars
made their escape without leaving a track, mark or
trace on the fresh fallen snow speaks in language of
great force, and that no one heard or saw them going,
as the evidence overwhelmingly shows, is also of
marked significance. The circumstances are consist-

_ent with each other, and perfectly consistent with the

hypothesis that there were no burglars there, and that
no human being but appellant and his wife were pres-
ent when she was shot. Indeed, the only way in which
these numerous and peculiar circumstances can be ac-
counted for is the hypothesis that no one was present
when the homicide was committed but appellant and
his wife. They are consistent with that supposition,
and absolutely inconsistent and irreconciliable with
any other supposition. And these circumstances, in
their proving power have the legal quality required
of not being dependent on each other; they are inde-
pendent of each other. There was no circumstance
brought to light by the evidence that it is even claimed
by appellant’s learned counsel was inconsistent with
the hypothesis thatno human being was present, when
the homicidewas committed,but the appellant and his
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wife. It follows from this that all of appellant’s ac:
“count as to who committed the homicide, with the in-
cidents as to the burglars, was pure fabrication. There
could be no motive for fabricating evidence other than
appellant’s own guilt of the homicide. This circum-
stance again strengthens the other circumstances
pointing to his guilt. The author already quoted says
upon this point: “Facts, or outward appearances,
which have been fabricated by the criminal himself for
his own protection, are always inconsistent with the
realities of the case, and are always intended to be 803
but owing to the artifice employed in fabricating them,
the moral facts which accompanied and produced
them, and which if observed would have entirely re-

moved the inconsistency, have been hidden from
human view. But even in those cases, the incon- .

sistency thus artifically produced, often serves a use-
ful purpose in leading to a minute and rigid scrutiny
of the circumstances, and consequent detection of the
fraud.” Burrill Cir. Ev:, p. 164. .

The same author, at page 435, sayé: “The fabrica-
tion or corruption of evidence has been very justly
considered as creating, against the party who has had
- recourse to such a practice, a presumption even
stronger than the destruction or suppression of it.”
See, also, Doty v. State, T Blackf. 427; Thompson v.
Thompson, 9 Ind. 328; Doan v. State, 26 Ind. 495:
Starnes v. Allen (Ind. Sup.), 45 N. E. 330,

These circumstances, taken in connection with ali

the others, increase the strength of the others im- -

mensely, and they in turn increase the strength of
these. All these circumstances, and all others brought
to light by the evidence surrounding’ the homicide; in
the language of the author from which we have
quoted, “so tally and confirm each other, as to leave
no doubt of the fact they tend to establish,” namely,
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that no person was present when the homicide was
committed except appellant and his wife. This proc-
ess of tallying and confirming each circumstance by
the others does not.infringe the general rule that one °

“inference cannot be-based on another. There ig an

important exception to that rule, however. A fact in-

. the nature of an inference may itself be taken as the

basis of a new inference, whether intermediate or final,

provided the first inference has the required basis

of a proved fact. Burrill Cir. Ev., p. 138; Best on
Pres., section 187; 1 Greenf. Ev., section 34. In short,

‘it is mot merely the sum of the simple probabilities

created by the numerous individual circumstances
pointing to and indicating the absence of burglars

~and all other human beings than appellant and his
-wife at the scene of the murder, but is the compound

ratio of them all tallying with and confirming each

other-that made them all strong enough when consid-

ered together as to fully justify the jury in believing
and finding that no burglars and no other human
beings than appellant and his-wife were present when

- #he was shot; from which they had a right to con-

clude to a moral certainty that appellant committed
the .murder. But appellant’s learned counsel insist
that one circumstance appearing in evidence is so in-
consistent with all the other circumstances to which
we have alluded that it leaves the matter of appel-
lant’s guilt at least in doubt, and that is,as they claim,

_the total absence of any adequate evidence for a rea-
-sonable motive in the appellant, under the circum-

stances surrounding him, to do the atrocious act of
murdering his-wifé. On this point the author we have
quoted says, on p. 290: “It remains to consider
in the nexf place, that class of .motives which have
for their end the gratification of unlawful passion.
These constitute a most fruitful source of ecrime
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especially of the atrocious offenses of murder,

mayhem, rape and arson. * * * An adulterous
wife, at the instigation, or with the aid of her para-
mour, is induced to destroy her husband. A husband
who has formed ‘a connection with another woman,
or who has been compelled to marry, or to sup-
“port the wife he has abandoned, is tempted to rid him-
self of what he feels to be an incumbrance.” And on
P. 296 the author says that: “Motives are madé use of
like other evidentiary circumstances, not for their own
sake, or from any view of speculative curiosity, but
simply as means of arriving at the knowledge of ‘an
ultimate fact. They are resorted to, gs elements of evi-
dence, not from any supposed necéssfcy of accounting
for, or explaining the reason of a criminal act which
has been clearly proved and. fixed upon the accused,
however strange or 1nexp11cab1e such act may in ltself
appear; but from the important aid they always
render in completing the proof of the commission of
such act by the party charged, in cases where it might
otherwise be thought to remain in doubt. With mo-
tives, in any speculative or psychological sense,
neither the law, nor the tribunal which administers
the law, has any proper concern. The outward acts
of men are all that they profess, or are called upon to
regulate or to punish. * * ¥ And that motives
may be inferred from conduct, as well as conduct from’
motives, is a familiar principle in the law of presump-
tive evidence.”

So that the jury were legally justified in inferring a
motive from the commission of the crime itself, if mo-
-tive had been essential to make out the erime, but it
was not. But there was evidence from which the jury
were fully justified in inferring that appellant was ac-
tuated by a very natural motive, though extremely
atrocious it was.
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The evidence was such as to justify the jury in the
belief that appellant had been seen going into a cer-
tain house in Belleville clandestinely, the back way,
where a certain young woman lived. On a certain

-other occasion when appellant’s wife was compelled
.to drive to Danville, some ten miles away, to take her\

sister to the train, appellant sent for this same young

woman to come to his house, which she did and spent a

large part-of the afternoon with him practically alone.
On another occasion this same young woman was seen
between midnight and four o’clock in the morning
coming from the alley immediately in the rear of ap-
pellant’s residence apd from that alley west the width
of the adjoining lot to appellant’s residence into an- -

other alley running south into the street fronting ap-

pellant’s residence and thenece diagonally southwest-
ward to the west side of that street in the direction of
the house where she lived, and was seen to enter it and
close the door after her. And the evidence tended
to show that his wife was away from home at the
time and that he was at home alone, though there was
gsome conflict in the evidence as to this matter. After

" the tragedy this young woman, unlike the rest of the

neighbors, did not go to the appellant’s hduse until
several days, and when she did go, she was observed

-standing close to the bed whereon the appellant was

lying engaged in conversation with him in such low
tones of voice that the witness in the same Troom,
could not hear what she said. An effort to meet this
evidence on the part of the appellant, was made which
jtself'is a circumstance that he and counsel deemed it
of sufficient importance to require some response..
And the only response was evidence strongly tending
to show that he himself was away from home, and in
Randolph county,as well as his wife, on the night that
the young woman was sgen coming from the direction
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of his house, ’and going into the house whete she lived,

after midnight. The trial occurred about a year after.

that occurrence, and the jury might have considered

- that the witnesses on‘both sides of that issue were per-

fectly honest, but that one side or the other had failed

‘to remember the date of the transaction correctly to -

‘which they testified. Indeed it was the bounden duty
of the jury to harmonize this seemingly conflicting evi-
dence if they could, and thereby avoid imputing per-
jury to the W/itnesses on either side. Wright v. Wright,
‘5 Ind. 389.
But it was in the power of the appellant to produce
a witness that knew better than any other human on
~ earth whether that young woman came out of appel-
lant’s house that night or not, and if she did, whether
appellant was there or not, and whether his wife was
absent or not; and that was the young woman herself.
Nay, more, she better than any other disinterested
human being knew if it was a fact, that nothing im-
proper had ever taken place between her and the ap-
_pellant. And no mere qualms about modesty or sup-
posed embarrassment to the young woman, when a
neighbor and a fellow-being was on trial for his life
and liberty should have kept her off the witness'stand,
‘if the relation between them had been free from im-
propriety. When a defendant thus circumstanced
fails to bring to his assistance such evidence, it creates
a presumption against him. The author from which
we have quoted, on p. 166, says: “It rests on the broad
presumption that a man will do that which tends to
his obvious advantage, if he possess the means, On

* this ground, it is remarked by a learned writer, that “f,

-on ‘the supposition that a charge or claim is un-
foundéd, the party against whom it is made, has evi-
dence within his reach, by which he may repel that
whieh is offered to his prejudice, his omission to do so

. N \ .
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supplies a strong presumption that the charge or

claim is well founded; it would be contrary to every
principle of reason, and to all experience of human

‘conduct, to form any other conclusion.”” 1 Starkie on
Evidence, 487,

It is true that appellant himself knew as well as the
young woman whether any improper relations had
ever existed between them or not, but it was his law-

‘ful right to decline to testify in the case and leave the

State to grope in the dark in its search after the cir-
cumstances, and such failure to testify by appellant

“cannot be commented on or referred to in the argu-
ment of the cause, nor referred to in any manner or

considered by the jury. Section 1867, Burns’ R, S.
1894 (1798, R. S. 1881). .
. But not so as to any other competent witness who,
the circumstances disclose, must know personally and
fully all the facts upon the matter under investiga-
tion; especially where that witness is the only disin-
te_rested one in the nature of things who can know
such facts, and whose testimony is within the reach of
the accused; as was the case here. 8o that the jury
were fully warranted in believing and finding that the
appellant had formed some sort of relation or asso-
ciation with the young woman mentioned, which was
highly improper for a married man and especially a
minister of the gospel, and that such relation was the
motive for the killing of his wife, all of which he hoped

"to conceal. While not regarding the establishment of

motive to do the deed as indispensable-to the convie--
tion of the appellant,and while it is possible that crim-
inal relations may not have existed between the appel-

lant and the woman mentioned, the suspicious circum-
.stances pointing towards such relations made a basis

* for the difficulty between the appellant and his wife

on the night of the homicide, as admitted by him, and
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that difficulty of itself, and in the absence of the crim-
inal relation mentioned, strongly suggested motive
and made a question for the jury to pass upon. The
motive thus established constitutes another circum-
stance which adds immensely to the probative force,
and the weight of each and all of the other circum-
_stances outlined above, making?the train of circum-
stantial evidence strong enough to impart to it the
legal quality, which appellant’s counsel say was lack-
ing, and justify the jury in so finding beyond a reason-
able doubt, namely, that it was “such as to exclude, to

a moral certainty, every hypothesis but that of his

guilt of the offense imputed to him,” Burrill Cir. Ev.,

p. 737. o

Because, as said by Burrill, “Circumstances cannot
lie. Facts cannot lie and never lie. They are not
roral agents, who alone are capable of such action,
nor are they subjects of those moral influences which
divert human beings from the path of truth. They are
inanimate existences and thus in theéir nature inflexi-
"ble; in the common phrase ‘stubborn things.” Hence
they have sometimes been significantly called ‘mute’
or ‘dumb witnesses.” ” '

- Therefore we conclude that the evidence was legally
sufficient to well support the verdict. The next point
made for a reversal is the thirteenth specification of
error in the motion for a new trial.. It was the action
of the court in overruling appellant’s objection to the
evidence of Dr. Geis as an expert microscopist. He
stated that he had examined what appeared to be a

_blood stain on a block of wood handed him by one of
the State’s attorneys, requesting sueh examination.
The block had been taken from the windaw of the

woodhouse, standing out flush with the street. It ap- -

peared that the blood stain had not been discovered
_there until August 13, 1895. He testified that the
stain on the block was blood from an animal of the
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mammalian family, and that it was eonsistent with

_human blood. . The only object the State had in in-

troducing it was to tally with the State’s theory that
appellant after killing his wife and inflicting the
wounds on himself went into the woodhouse and from
this window or opening onto the street threw out his
pantaloons with rifled pockets, threw the razor,
pocketbook, and revolver to the places where they
were respectively found, and in so doing blood
dropped from his wounds onto the sill, etc. The ob-
jection was to its competency, because as it was
claimed it was tantamount to instructing the jury that
they might first infer from the fact that it was mam-
malian blood that it was human blood, and from that
inference infer that it was appellant’s blood, and from
that inference that it fell from his wounds that night.
Counsel cite many authorities to the general rule that
an inference cannot be based on a mere inference.
But counsel are entirely wrong in asSuming that by
the admission of that evidence the court either im-
pliedly or otherwise so instructed the jury. The blood
stain was a mere circumstance in and of itself of little
or no importance; especially was it of no importance
unless there was evidence, circumstantial or other-
wise, authorizing the inference that it was dropped
there that night. Evidence that it was there before,
or was placed there after that night would render it of
no value whatever. But the blood stain was there, and
it was consistent with and might have been human
blood. The first step was to prove that fact. However:
small its force alone,it might become important by the
addition of the proof of other circumstances. The
court had no right to assume in advance that those
other circumstances giving it a pertinent and vital
force would not be proven. One circumstance in it--
VoL, 147—24
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self may be no more intelligible than a piece torn
from a letter torn into small pieces and scattered, with

but a few of the words on each piece or a piece torn

from & book in like manner. When the pieces one by
one are brought together and fitted into the places
where they belong, each becomes more and more intel-
ligible as they are replaced into the torn-up letter, and
not only does each piece become more intelligible as
it is added to the whole, but it likewise has the same
effect on the other pieces or parts. And yet, if a court

should entertain an objection to each piece as it was -

offered to be placed in the letter because it, of itself,
or connected with the parts already in the hands of
the court would remain unintelligible, unless some
other parts could be adduced; such objection would
be no more unreasonable and no more untenable than
the one we are considering. The rule governing in
such a case is so aptly expressed by Burrill that we
appropriate his language. ‘“Hence the very first step

he [the investigator] is obliged to take, is actually to

revive and recall his subject; to ‘retrieve’ it (in the
+words of Lord Chief Baron Gilbert) from the ‘Obscu-
rity’ into which it has fallen; to search for and collect
the scattered facts which compose it, and to put them
together, as nearly as possible, in their original con-
nection. This must always be done, before the great
business of trial—examination and decision—can be
intelligently entered upon. It is this peculiar process

of revival and reconstruction, that the characteristic’

difficulties of judicial inquiry by means of circum-
stantial evidence, are found to consist.” Burrill Cir.
Ev,, p. 95. :

If there was no circumstance in evidence that con-
nected the blood stain with the fatal tragedy-that
night, then we are bound to presume that the jury had
intelligence enough, under proper instructions from
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the court, to assign no weight or significance to it, and
hence there was no error in its admission. People v.
Gonzalez, 35 N. Y. 49; Lindsay v. People, 63 N. Y. 143.
‘But there were circumstances making it more than
probable that the State’s theory was correct, that
after wounding himself he threw the articles already

-mentioned out of the woodhouse window or opening

where the blood stain was found; because there were
no tracks on the fresh fallen snow of any person in

" the street where these articles were dropped or any-

wherer near them in the street or elsewhere. And

" furthermore, though appellant’s story was that the

seventeen cuts with the razor were inflicted during the
long struggle through the four rooms of the house, out
through the back yard and into and across the street,
yet not a blood stain was found on any part of the
floor or ground covered by the struggle. This eircum-
stance heightened the probability that he went into
the woodhouse to do the cutting on himself, where any
drops of blood that might fall from his wounds might
be easily lost sight of in the litter in the woodhouse.
Complaint is made of the admission of answers to cer-
tain questions on re-examination of Miss Eva Wor-.
rell, one of the State’s witnesses. She was among the
very first to look out at her bedroom window and -
saw the appellant near Tincher’s fence, where he com-

‘menced to make outcries. She had testified in chief

that she had looked and listened and neither saw nor
heard anybody running away. On her cross-examin-

~ ation on behalf of appellant she had testified that

upon the night of the tragedy she at first was under

_the impression that she saw the feet of men just as
- she looked out disappearing behind the barn or wood-

shed just to the south of where appellant claimed that

“ he was shot the last time and from whenece he claimed
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the men ‘ran away. Aﬁd that shortly afterwards she

had stated that such had been her impression. B}1t
later she had become convinced that she had been mis-
taken as to the appearance of feet. Omn re-examination
by the State after stating that her impression as to
seeing the men was vague, the State’s counsel asked
her to “State if a short time after the tragedy * *
#  Mr. Marker came to you and asked you about that
_circumstance of the feet disappearing around the
pbarn? First state whether he came to you.” Answer,
“He did.” “Q. What did you say to him?” She an-
swered over appellant’s objection as follows: “Mr.
Marker said that Mr. Hinshaw told him to tell me to
come over there and tell him about those two feet 1
gsaw, and I told Mr. Marker t6 tell Mr. Hinshaw t}.lat
I did not see any two feet, and if I had seen anythmg
that would help him in his search for the robbers, I
would gladly have told it.” The matter of this excep-
tion is of such slight importance that it probably
would not be cause for reversal if even the overruling

of the objection to the question and answer had been.

technically erroneous. But it was not even technically
erroneous. The defense on cross-examination had
drawn from the witness evidence that she had made
statements out of eourt inconsistent with her evidence
in court. That is one of the methods of impeachment
of a witness. Shields v. Cunningham, 1 Blackf. 86; Mc-
Intire v. Young, 6 Blackf. 496; Seller v. Jenkins, 97
Ind. 430; Curme, Dunn & Co. v. Rauh, 100. Ind. 247.
And so, too, the witness thus sought to be 1mpeach(?d
may be supported by proof of declarations made in

harmony with his testimony in court. Dailey v. State,

28 Ind. 285; Perkins v. State, 4 Ind. 222; Brookbank v.
State, 55 Ind. 169. That is all the answer amounted tc?.

The next exception is to the admission of the evi-
dence of William J. Cope, who lived in the village, to
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the effect that he had called George Miller’s atten-
tion to the fact that he had seen the appellant go into
the yard after dark where the young woman in gues-.
tion lived. Miller was also a resident of the village.
This evidence alone was of no significance or import-
ance whatever, but in connection with all the other
circumstances might be of some importance and rel-
evancy. There was no error in admitting it. It is
next complained that the court erred in striking out a
certain question and answer of the witness, William
dJ. 'Schyvindler, concerning the finding of the revolver.
The second Sunday after the tragedy the revolver was
found just at the foot of a post, near the corner of the
coal bin in the back yard of appellant’s residence. The
witness had testified that on the morning of that day
he had stood right at the post, leaned upon it and
moved about and bad not seen the revolver. He was
asked if there was a pistol there to which he had an-
swered, “I think not; I believe if there was one there
I would have seen it.” .On motion of the State this
entire answer was stricken out. Like the exception
before the last, this one was not of vital importance.
But the answers were mere ¢onclusions of the witness.
The duty of drawing such inference belongs to the ex-
.clusive province of the jury. There was no error in
this ruling. -

Another question of a similar nature, to the same
witness about the same matter, calling for a similar
answer was excluded in which there was no error. It
is next complained that the court erroneously refused
to allow the witness, Alfred Carter, to state in answer
to a question by the defense, why the pocketbhook was

‘Dot picked up when it was found. The triviality of

this exception would be a sufficient answer to it. But
there was no statement made by counsel as to what

- they expected to prove in response to it. In such a
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case the question can only be saved by propounding
to the witness some pertinent question, and upon ob-
jection made, stating to the court, as it may direct,
the testimony or facts which the witness would detail
in answer thereto. Otherwise there is no question pre-
sented as to the correctness of the ruling. There was
no available error in the ruling. Judy v. Citizen, 101
Ind. 18.

The witness, William McCormack, who {estified as

to the conversation of appellant concerning the trag-
edy incidentally stated that he told appellant he had
heard about forty different stories about it and no two
of them alike, and came to him to get the true account,
etc. On cross-examination appellant’s counsel asked
the witness: “Will you tell us some of these stories?”
to which the State objected and the court sustained

the objection. This question, objection, ruling, and ex- -
ception are in the same category with the last one .

above and hence there was no error in the ruling.

Dr. Strong on cross-examination was asked, over
appellant’s objection, whether he had not that night,
while dressing appellant’s wounds, said to certain of
the persons present: “Some of you level-headed men
go out and look for tracks,” to which he answered.
Though this question might be wholly irrelevant and

not germane to the examination in chief, yet it is im-

possible-to see how it could work any harm to appel-
lant. Tracks were looked for that night with a view
of discovering which way the alleged burglars went.
It might have been proper as tending to establish
when Dr. Strong arrived on the scene. It might have
been pertinent as indicating that all the persons pres-
ent were agreed that there was snow enough on the
ground to enable those present to track the burglars.
On the trial that fact was questioned by some of the
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witnesses on behalf of the defense. There was no ma-
terial error in the ruling.

It iscomplained that the court erroneously overruled
appellant’s objection to the oral testimony of George
H. Duncan, a member of the grand jury, detailing the
testimony of appellant before the grand jury. The
objection is; first, that the oath prescribed for grand
jurors necessamly implies that they are forbidden to

_give such testimony, and, second, that the statute re-
‘quires such testimony to be reduced to. writing, and

that it was actually reduced to writing,. and that such
writing being the best evidence, oral testimony as to
what appellant stated under oath to the grand jury

~is inadmissible unless the absence of the written state-

ment is accounted for. As to the first objection the
form of the oath to the grand jury among other things
ig: “And that you will not disclose any evidence given
or proceeding had before the grand jury.” Section
1721, Burns’ R. 8. 1894 (1652, R. S. 1881). But it has
been settled law in this State for a long time under
the provision quoted and other similar provisions that
the oath of grand jurors to keep their proceedings
secret does not prevent the public or an individual
from proving by one of them in a court of justice, what
passed before the grand jury. Burnham v. Hatfield,
5 Blackf. 21; Shattuck v. State, 11 Ind. 478; Burdick
v. Hunt, 43 Ind. 381; State v. VanBuskirk, 59 Ind.
384.

But appellant’s counsel rely on the following stat-
utory provision: “A member of the grand jury may,
however, be required by any court to disclose the tes-
timony of a witness examined before the grand jury,

“forthe purpose of ascertaining whether it is consistent

with that given by the witness before the court ; Or to
disclose the testimony given before them by any per-
son upon a charge against him for perjury, in giving
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hig testimony or upon his trial therefor.” - Section
1731, Burns’ R. 8. 1894 (1662, R. S. 1881)."

It is earnestly insisted that the section just quoted
was intended to narrow the scope of the authority of
courts of justice to require grand jurors to disclose the
testimony of witnegses before the grand jury; when
the due administration of justice requires it, to much
more circumscribed limits than had existed before.

They contend that under it there are only two cases,

_in which a court of justice can require such disclo-
sures; one, where the disclosure is sought for the pux-

pose of ascertaining whether the testimony of the'

witness before the grand jury is consistent with that
.given by the witness before the court and, the other, to
disclose the testimony given before the grand jury by
any person upon a charge against him for perjury in
giving his testimony, or upon his trial therefor. It
cannot be reasonable to suppose that the legislature
“intended by this provision to cut off the right or power
of courts in the due administration of justice to re-
quire grand jurors as witnesses to disclose testimony
given before them in any other cases than those named
and thus make a radical change in the lawas it had ex-
isted in the State for a period of over forty years. It
rather appears that it was the legislative intent to en-
large the power to require such disclosure so-as to ex-
tend it to the two cases specified under the supposi-
tion that the law did not already extend to such cases.
At the time the cases cited as authority in Burdick v.
Hunt, supra, were decided, there was no provision re-
quiring an oath of secrecy to be taken by the grand

jurors. And it was said by this court in the last.

named case: “But it is urged that, whatever may have
.been the rule before, since the legislature prescribed
the form of oath which shall be adminstered to grand
jurors, they cannot so testify. The part of the oath in
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question is this: ‘That you will not disclose any evi-
dence given,-or proceeding had before the grand jury.”

"2 G. & H. 387 form 56. The case in 11 Ind. was de-

cided long after the enactment of this form by the leg-
islature. But aside from this, we think it cannot be

. supposed that the legislature intended to change the

rule which had before existed. As thus understood
the grand jurors are required to keep secret the evi-
dence given and proceedings had before them, unless
legally called upon in a court of justice to make dis-
closures.” Therefore we hold that there was no error -
in requiring or permitting the disclosure. As to the
second point, as the statute does not require the tes-
timony of witnesses before the grand jury to be re-
duced to writing and as it appeared that all of appel-
lant’s testimony was not reduced to writing, there
was no error in permitting the grand juror to detail it
orally.

The statute requires the grand jury to select one of

’ their own number as clerk -and requires him to “take

minutes of their proceedings * * * and also of
the evidence given before them; which shall be pre- -
served for the use of the prosecuting attorney, to sub-
serve the purposes of justice.” Section 1724, Burns’ R.
8. 1894 (1655, R. S. 1881).

The word minute is defined by Webster to be a small
portion; to set down a short sketch or note of; to jot
down; to make a brief summary of. :

It is thus made apparent that the 1eg1s1ature did not:
intend to require that the grand jury should write
down the evidence in full of witnesses that testify
before them. Nor does it require such minute to be
signed by the witnesses testifying before them. The
rule here is entirely different from that prescribed by
the statute for the testimony of witnesses before the
coroner. There, the statute requires all the testimony .
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to be reduced to writing and subscribed by the wit-
nesses respectively. And the coroner is required to re-
turn such written testimony into the circuit or crim-
inal court. Section 7956, Burns’ R. . 1894 (5880, R. S.
1881). The cases cited, upon the questions now before
~us, by appellant’s counsel, namely, Wood v. State, 63
Ind. 353; and Robinson v. State, 87 Ind. 292, apply only
to the testimony of witnesses examined before the
coroner and have no application to the testimony of
witnesses before the grand jury. The circuit court did

not err in admitting such oral testimony.
Another error alleged in the motion for a new trial is

the misconduct of the juror Surber. On his voir dire.

he stated that he had formed an opinion as to the guilt
or innocence of the appellant, but the effect of the
whole examination was that such opinion would
readily yield to the evidence so that he was accepted,
without challenge on either side. But two affidavits
were filed in support of that gpecification of the mo-
tion to the effect that previous to the trial a very short
time, he had stated that he believed appellant had
murdered his wife, and that he ought to be hung, and
that no amount of evidence short of a confession that
some other person did the deed, would be sufficient to
convince him that appellant did not murder his wife.
The juror explicitly denied under oath the making of
" each and every one of these statements.

It is thoroughly settled in this State that where
there is a conflict in the sworn statements before the
trial court upon questions of this kind, this court can
no more attempt to weigh such conflicting statements
or affidavits than it can settle a conflict of evidence on
a trial of a cause. The sworn statement of the juror

fully and unqualifiedly denies all mistonduct and di-

rectly contradicts every charge of misconduct on his

[vM)
-¥
©
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part. It was the exclusive province of the trial
court. who heard and saw the juror and the other wit-
nesses to determine where the preponderance was.
And that court having decided the question, this court
cannot re-weigh such evidence. Spicer v. Hoop, 51 Ind.
871, 872; Schnurr v. Stults, 119 Ind. 429; Louisville,
elc., B. W. Co. v. Hendricks, 128 Ind. 462, 466; Home
EBlectric Light and Power Co. v. Globe Tissue Paper
Co., 146 Ind. 673. |
Conflicting evidence on the question of the alleged
misconduct of a juror must be decided on the weight
of the evidence. And the conclusion arrived at by the
tria,l‘ court as to such misconduct must be respected in
a crllminal case as much by this court as it respects the
demsio’n of a question of fact upon conflicting evi-
depce in a civil action. Holloway v. State, 53 Ind. 554;
Doles v. State, 97 Ind. 555; Weaver v. State, 83 Ind.

- 289; Epps v. State, 102 Ind. 539; Long v. State, 95 Ind.

481-486; Clayton v. State, 100 Ind. 201; Keyes v. State
122 Ind. 527; Smath v. Stafe, 142 Ind. 288.

i Appellant complains of instruction No. 10,4given‘ by
the court on its own motion, reading as follows: “The
doctrin'e\ of reasonable doubt as a general rule has no
application to subsidiary evidence taken item by item.
It. is applicable to the constituent elements of the
crime charged and to any fact or facts which consti-
tute the entire proof of one or more of the constituent
elements of the crime charged. That is to say, all the
facts which must have existed in order to make out

. the guilt of the accused must be established beyond

a reasonable doubt before you can convict. But the
rule of reasonable doubt does not apply to subsidiary .
apd evidentiary facts, that is to say, to such facts and -
circumstances in evidence, if there be any such; as are
not essential elements of the crime charged, and not
necessary to the proof thereof, and when considered
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. together and as a whole, tend to prove or dlsprove the
_existence of one or more of the primary facts neces-

sary to make out the offense. Subsidiary and eviden- .

‘tiary facts may be considered by you in determining

the necessary and essential facts when estabhshed/by_

clear and satisfactory proof.””
The law as laid down in Wade V. S’tate, 71 Ind 535
fully justifies the court in giving the above. instric-

tion. The court had already instructed the jury that’

" the evidence must be such as to convince them beyond

- a reasonable doubt of the defendant’s guilt before -

- they could convict him. Appellant’s counsel concede

that the court had properly instructed the jury upon.

that subject in previous instructions, but insist that

‘the instruction quoted is erroneous. If the instruction

were not the law, then the force which the law recog-
" nizes may be derived from the addition of circum-

stances in evidence to each other, or the combination

" thereof will be wholly lost. Because, as we have be-

fore said, a single circumstance in evidence way '

amount to little or nothing by itself, and yet, when
combined with other circumstances,that circumstance
may be greatly increased in the strength of the proof
it affords, and the other circumstances to which it is
added may likewise be greatly increased in probative
force as evidence by such combination or addition, so

that the mind is carried to the conclusion that the fact .

to which they all point is-true beyond a reasonable
_ doubt. As was said in the case last cited above: “To
illustrate: Malice and premed1tat1on are essential in-
‘gredients in the crime of murder in the first degree.
The proof of these of course is various, according to
the circumstances of different cases. It often consists

'in proof of declarations of the accused, made at the -

time of, before or after the homicide. The proof may

‘consist of declarations claimed to have been made at:

NOVEMBER TERM 1896-——VOL 147. 881

' Hmshawv State.

\

different times and places * % ¥ Each witness
may be to some extent discredited, and a reasonable

-doubt thrown on his testimony, standing alone, and
.yet the combined effect of the testimony of all the wit-

nesses may const1tute proof beyond a reasonable
doubt of the alleged ultimate fact of malice or premed-
itation. While. ‘the testimony of each of these wit-.
nesses, standing by jtself, is in some degree doubtful,

yet, all viewed togéther, though each has reference to
- a declaration distinct from all the others, they be-

come mutually- corroboratwe, and counstitute within
the meaning of ‘the criminal law, indubitable proof

‘of the final inference. * * * Must the jury be di-
_ rected.to take the evidence of the State, piece by piece,

and reject every part in which a flaw may be found?
It is.good military strategy to divide and conquer. It
is not-a sound or just rule which requires the prosecu-
tion in a State cage to make a voluntary division of its
forces so that they may be beaten in detail.”

And so"we say it is not the law that the jury in
a criminal case must take the evidentiary facts piece
by piece and consider each item separate and apart

from the other items or the whole evidence, and if each
‘piece or item standing alone does not appear to be true
beyond. a reasonable doubt it is to be rejected. That

is what appellant’s contention amounts to on the ques-
tion as to the correctness of said instruction. But
they say the instruction is bad for another reason,
pamely: because the court did not tell the jury what
was “subsidiary facts,” “evidentiary facts” and “es-

sential elements of the crime charged.” That objec-
tion is a concessmn that the instruction was correct

as far as it went, but that it did not go far enough to
define what was meant by those terms. It is thor-
oughly settled that an instruction objected to because

‘it does not go far enough is not an available error un-
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less the complaining party tenders an instruction to
the court covering the omitted ground and the court
refuses to give it, to which refusal there is an excep-
tion. Behymer v. State, 95 Ind. 140; Powers v. State, 8T
Ind. 144.

But we are asked to overrule the Wade ease be-
cause, as is claimed by appellant’s counsel, it is un-
sound, and because it was an opinion by a divided
court, Judge Elliott having dissented, though with-

out a dissenting opinion. The case, however, has been

since expressly followed by this court, Judge Elliott
delivering the opinion, in the course of which, speak-
ing for the court he says: “It is necessary that every
fact which constitutes an essential ingredient of a
crime charged against an accused should be proved

beyond a reasonable doubt, but it is not necessary .

that incidental or subsidiary facts should be proved
by such a degree of evidence in order to entitle them
to the consideration of the jury. Wade v. State, 71
Ind. 535. Evidence is not to be considered in frag-
mentary parts and as though each faet or circum-

stance stood apart from the others; but the entire -
evidence is to be considered and the weight of testi-

mony to be determined from the whole body of the

evidence. A circumstance considered apart from the -

other evidence may be weak, if not improbable, but
when viewed in connection with "surrounding facts
and circumstances may be so well supported as to re-
move all doubt as to its existence as detailed by the
witness. Acts considered apart from all other evidence
may appear innocent but when considered with other
evidence may import guilt.” Goodwin v. State, 96 Ind.
550-570. To the same effect are Behymer v. State,

supra; Koerner v. State, 98 Ind. 7; Davidson v. State,
185 Ind. 254; Hauk v. State (Ind. Sup.) 46 N. E. 127, -
Therefore the rule laid down in Wade v. State, supra, .
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isso thofoughly established that it would require very

cogent reasons to justify the overthrow of that rule.
No such reasons have been presented nor do we know
of any. On the contrary, the rule seems well founded
on principle and authority. State v. Hayden, 45 Iowa
17; Jamison v. People, 145 Ill. 880, 84 N. E. 486;
State v. Crane, 110 N. C. 586, 15 S. E.'281; Fowler
v. State (Ala.), 14 South. 860; Starkie on Ev., 855.

. Complaint is made of the following instruction, No.
12, given by the court: “The defendant in a criminal
case {s not required to satisfy the jury of the existence
of any fact, which, if true, is a complete defense. It is
sufficient if he create in the minds of the jury a reasonable
doubt of the ewistence of such fact.” The part of the
instruction down to the first period was asked by the
appellant, and the court added the closing sentence
which is italicised. The court having fully and cor-
rectly instructed the jury to the effect that the defend-
ant must be acquitted unless the State affirmatively
proves him guilty beyond a reasonable doubt, it seems
quite impossible that this instruction could have been
understood by the jury, as appellant’s learned counsel
insist, that it “places the burden on the defendant to
create a reasonable doubt.”

The instruction, however, is correct as an abstract
proposition of law. It is a correct statement of the
law as applicable to an affirmative defense in a crim-
inal case and not to the law arising upon a defense
negative in its character. An affirmative defense is
such as where the defendant attempts to establish his
insanity when he did the act with which he is charged,
or that he was acfing in his necessary self-defense
when he did it and the like. In such cases he is not

required to satisfy the jury of the existence of either

of those facts, but it is sufficient if the evidence tend-
ing to prove such facts create in the minds of the jury
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a reasonable doubt of the existence of any such fact.
That is, if the defendant in seeking to prove his insan:
ity as a defense at the time he did the act charged,
fails to satisfy the jury of the existence of that fact,
yet if by such evidence he creates a reagonable doubt
in the mind of the jury of his sanity at the time he
did the act, it is sufficient to make out his defenge.
Trogdon v. State, 133 Ind. 1.

It is to be observed that no objection is made
against this instruction by the appellant on the
ground that it is not applicable to the evidence. In-
deed, appellant is estopped from making such an ob-
jection because his counsel concede that they asked
the court to give the first part of it. That part as al-
ready observed had exclusive reference to an affirma-
tive defense, and as such was imperfect without the
addition which the court made to it. The addition
made it a correct statement of an abstract proposition
of law. There was no available error in giving the in-
struction as modified. Indianapolis, etc., R. W. Co. v.
Il;gtson, 114 Ind. 20; Deig, Ewr., v. Morehead, 110 Ind.

‘The last instruction given by the court on its
own motion is complained of as reading as follows:
“The duty of counsel and the court has now been per-
formed. The counsel engaged in this case have been
untiring in their efforts to bring before you all pdssi-
ble evidence that may aid you in arriving at the truth,
They have ably assisted you in applying the evidence
to facts in contention. The court has endeavored to
rightly advise you in the law, and now there confronts
you the final and important duty of pronouncing upon
the guilt orinnocence of the defendant. I submit this
case to you with the confidence that you will faithfully
discharge the grave duty resting upon you without
upon the one hand of being moved by any undue de-
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“mand for conviction on the part of counsel for the

State, or being swayed from its right performance by

- any undue appeal to your sympathies. You will bear
_ in mind that neither the lifé nor the liberty of the ac-
, cused may be trifled away, and neither taken by care-

less or inconsiderate judgment. But, if after a careful
consideration of the law and the evidence in the case,
nyou are satisfied beyond a reasonable doubt that the
defendant is guilty, you should return your yerdict
accordfngly. Duty demands it and the law requires it.
You must be just to the defendant and equally just to-
the Staté. AS manly, upright men charged with the

.responsible duty of assisting the court in the adminis-

tration of justice you will put aside all sympathy and
sentiment, all consideration of public approval or dis-
approval, and look steadfastly and alone to the law
and evidence in the case and return into court such a
verdict as js warranted thereby.” Among the objec-
tions urged to this instruction by the appellant’s
learned counsel is that“it is a call, a trumpet blast to
_convietion.” _ '
. An instruction involving the same sort of general-:
ization was upheld by this court in Lynch v. Bates,
189 Ind. 206-208; and in Stout v. State, 90 Ind. 1-13. In-
deed, the only proper test we know of by which to de-
termine whether the instruction amounts to error prej-
udicial to the rights of the appellant is the answer
to the question: Would the appellant’s legal rights -
in any way be invaded, impaired, or infringed by the
jury strictly following the instruction in the considera-
tion of the case? The question admits of no . other
than a negative answer if we confine ourselves to the
language of the instruction. We need scarcely say
that we are bound to presume in the absence of a con-
trary showing in the record that the jury would and
VoL. 147—25 '
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did strictly obey and follow the instruction. There.

fore there was no available error in giving it.

The refusal to give instruction No. 11, tendered bj'
the defex.ldant is complained of, reading thus: “It is-“"ft'
Pot sufficient that the evidence clearly establishes thali':‘;-:
Thurza Hinshaw was feloniously killed, and that updn |
the evidence the mysterious crime of her killing can

not be solved from the evidence except upon the sup-"

¢ position of the defendant’s guilt. The life or liberty .
of a person cannot be legally sacrificed on the ground -

that only by regarding him as guilty upon the evi-
dence adduced, an explanation is afforded of the per-
pe.tration of a crime, however clear it may be that-'a
crime has actually been committed. The circumn-

stances surrounding the person char int
ged must point
- beyond any other reasonable solution to his guilt.” -

Insteat.i of giving the above, the circuit court gave the
follow'mg instruction: “To warrant a conviction the
State is required to prove beyond a reasonable doubt

that the defendant feloniously killed his wife, Thurza -

Hinshaw, at the time and place and in the manner and-.

'f(._)rm as alleged in the indictment, It is not sufficient
if the State had enveloped the death of Thurza Hin-

shaw in mystery that is incapable of explanation with- .

out inferring the defendant’s guilt. To convict, ‘the
State is required to explain all mystery, suﬁicient’ly to
remove all reasonable doubt, and establish facts that
are susceptible of explanation upon no reasonable hy-

pothesis consistent with the defendant’s innocence
) and that point to his guilt beyond any.other reason’z

gble solution and beyond all reasonable doubt.” The
instruction given covers all that is covered by the one
refused, and is fully as favorable to the defendant if
not more so. Under such circumstances, appellant
ha§ no cause for complaint because the court:is not re-
quired to repeat an instruction or to give the law to
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the jury in the particular phraseology which the de-
fendant sees fit to request. A1l the court is required to
do is to express the law in its own language. Trogdon
v. State, supra. ‘

The refusal to give instruction No. 14 tendered by
appellant is also complained of. That instruction was

‘to the effect that unless the jury were affirmatively

satisfied beyond a reasonable doubt that “the blood -
stains on the block of wood taken from the wood-

‘house examined and testified about by Dr. Geis came

upon such piece of wood on the night Mrs. Hinshaw
was killed, the jury should not consider his evidence -
or give it any weight whatever.
This instruction was rightly refused if instruction,
ten, given by the court, was correctly given, and we
have held it was. The tendered instruction 14, in ef-
fect says, unless the evidentiary or subsidiary fact
that the blood stain came upon that piece of wood the
night that Mre: Hinshaw was killed, considered by it-
self, does not appear beyond a reasonable doubt, that
all evidence concerning such blood stain cannot be
considered at all. That blood stain was only one cir-
cumstance in evidence in the case. Of itself, it had
very little or no probative force whatever, but con-
nected with other circumstances in evidence, the in-
ference that it came there that night might have been
greatly strengthened. In short, it was a subsidiary or
evidentiary fact which the law, as we have seen, does
not require to be proven beyond a reasonable doubt.
Tt was not a constituent element or ingredient of the
crime charged which alone must be proven beyond a
reasonable doubt. Hence there was no error in the re-
fusal of the instruction.
Complaint is made of the refusal to give instruction
22 1-2 tendered by the appellant. That is the first part
of instruction No. 11 given by the court with the addi-
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tion thereto which the court made. What we have
said of that instruction disposes of the question raised
by the exception to such refusal. Thus we have pa-
tiently gone over every question properly presented
in this vast record and find no available error in over-
ruling the motion for a new trial.

Therefore, the judgment is affirmed.

MoNKs, J., took no part in this decision.
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